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Dear Honourable Judge Matchett,

I hereby confirm that, as counsel for the Defendants named in the May 25, 2018 letter sent to you by Assistant Chief Crown Prosecutor Britta Kristensen, I concur to the request of my colleague that a Case Management Judge be appointed to set deadlines for the applications, to preside the June 18, 2018 hearing and, if necessary, to hear any subsequent Charter applications.  

Had my colleague had consulted me for her communication to you, I would have stressed the importance to inform you that the Judge to be appointed be able to preside the proceedings in both French and English. As indicated in the June 10, 2009 letter of my colleague to the Honourable R.J. Wilkins, then Assistant Chief Judge of the Provincial Court of Alberta, in Calgary, Ms. Kristensen and I appeared before him to request that a traffic ticket matter for Defendant Sonia Pooran be moved from Traffic Court to Provincial Court as I was then seeking a ruling as to whether the Alberta Languages Act allows a litigant to have a trial in French on a traffic matter. 
Honourable Judge Anne Brown was designated to preside the matter and both the Crown and Defence have been agreeable to join to it the matter of François-Pierre Marquis for the purpose of determining the Defendant’s right to use French on traffic matters. The hearing took place over four days: October 15, 2009, March 29 & 30, 2010 and June 24, 2010. The Crown argued that there was a right to use the French language before the Courts of Alberta but not to be understood in French. 
The March 2011 decision of Judge Brown was rendered in both French and English: she rejected the position of the Crown and wrote:

	
	[21]           If litigants are entitled to use either English or French in oral representations before the courts yet are not entitled to be understood except through an interpreter, their language rights are hollow indeed.  Such a narrow interpretation of the right to use either English or French is illogical, akin to the sound of one hand clapping, and has been emphatically overruled by Beaulac.

[22]           The Crown Respondent assertion that the rights in the Languages Act are met by the provision of an interpreter amounts to a sloughing of the language rights of the litigant to the Charter legal right to due process, natural justice and a fair trial.             R. v. Pooran, 2011 ABPC 77


Once the delay to appeal the decision has passed, no consultation took place with litigants interested in exercising their language rights nor with their legal representatives. Requests for meetings were refused in writing. On September 6, 2013, the Languages in the Courts Regulation, Alta Reg 158/2013, became effective. 
As Chief Judge of the Provincial Court of Alberta, you have received the September 10, 2013 letter from Assistant Deputy Minister Lynn Varty to the three Chief Justices of Alberta where she acknowledges that « the Ministry does not anticipate an increased demand for French or bilingual proceedings as a result of this regulation ».  However, the Assistant Deputy Minister failed to disclose what the Ministry confirmed to me on June 17, 2016: that this result was to override the Provincial Court decision in Pooran.
Starting from September 10, 2013, pursuant to Alberta Regulation 158/2013, Defendants François Paquette, Xavier Mc Guire, Sonia Pooran, Huguette Beaulieu, Simon Morin, Joey Couture and Patrick Pelletier have requested in different locations (Airdrie, Calgary, Canmore, Edmonton and Red Deer) either a French proceeding under paragraph 3(1) of the Regulation, or a French and English proceeding under paragraph 4(1) of the Regulation. Court has not been able to allow any of the requests as consent has been denied by the prosecution in all cases.
As there was a need to file a Charter challenge on the validity of Regulation 158/2013, I asked the cooperation of the Crown but they opposed the filing of documents in French. A hearing took place on May 15, 2015 to obtain the authorisation of the Court to file documents in French.

Justice Eidswick was surprised of the position of the Crown and asked: 
« Et je veux dire que dans un autre cas que j’étais impliquée, le cas de Caron – in the Caron case, I was involved in that. Everything got filed in French, with the Government’s consent. So I do not understand why there is an issue here and where the Government has -- where and why the Government has changed their position. »
Paquette & others v. Alberta (transcript of May 15, 2015, page 3, line 31 to 34) 

No answer has been provided by the Crown to the Court. Judge Kristine Eidsvik rejected the position of the Crown and authorized the filing of documents in French. She also made it clear to the Crown that: 

« The problem you have though is Beaulac and until that Supreme Court of Canada decision is overturned, that is your biggest problem -- because Beaulac expands rights. Whenever you have rights, you have to read them expansively and that is what Judge Brown did in Pooran case as well. And your Government did not appeal that decision. » (Transcript of May 15, 2015 hearing, page 13, lines 1 to 7)

At the end of the hearing, Judge Eidsvick adjourned to September 22, 2015 and indicated to the Crown, in no uncertain terms, that she was seized of the matter:

Donald Padget: I take it then you’re seized with the main matter as well?

The Court: Well yes. The Chief Justice has asked me if I would hear this… Okay. So you are stuck with me with -- if that is acceptable. And I am stuck with you. 

On September 22, I undertook to file the Affidavits of my Clients by the end of November 2015. The Crown has not yet indicated if they will file anything in answer to the binder of documents filed by the Defendants on November 20, 2015 in Court of Queen’s Bench file number 1501-07061, some in French, some in English and some in a bilingual format. 
Up until October 2017, Traffic Court matters of the Defendants have been adjourned pending a decision from Queen’s Bench on the validity of Regulation 158/2013. Starting in November 2017, it seems Provincial Prosecutors were instructed not to consent to any adjournment unless the Defendants file their constitutional challenge in Provincial Court. 
On November 8, 2017, in matters involving two of the Defendants (François Paquette and Patrick Pelletier), the following exchange took place in Provincial Court, in Canmore, between Judge Gaschler, Ms Kristensen and myself:

Ms. Kristensen: I understand there is related but not entirely related litigation in the Court of Queen’s Bench in relation to these two tickets as well as other matters. I understand my friend wishes to have these matters adjourned until the end of that litigation. From the Crown’s perspective, there is nothing stopping these matters from being set for trial. As the Court is likely aware, there are a number of French-speaking judges and French-speaking Crowns, and the Crown is prepared to have these matters set down for trial. 

Gérard Lévesque: …there have been some development with the constitutional law office of the Ministry. We’re now involved in trying to solve all the issues linked to the constitutional challenge. So today, if it’s not possible to adjourn to – as a matter to be spoken to, my instruction is to request that it be put next time to have a request to obtain a stay of proceeding pending constitutional challenge…

It would be not acceptable for my client to be sent to trial now, because they have filed a challenge on the prejudice that they were – that they suffered at first by being refused their request for a French trial. If a French trial would be given now, it would nullify their basis in, in the superior court.

The Court: Sorry, Ms. Kristensen, was a French trial refused in these – 

Ms. Kristensen: Sir, I’m not aware of that. Certainly, a French trial is not possible in – in Traffic Court, because there are no commissioners that are able to hear it. But I’m not aware that a French trial has ever been refused. 

And if there is Charter – a Charter remedy being sought in these two tickets, Charter notice should be filed and can be heard by this Court…. I’m saying if my friend wishes to pursue or the accused wish to pursue Charter notice in relation to these tickets, they can file that Charter notice, and that can be heard here as part of --

The Court: …what is before me is a lengthy appeal to – and to accommodate a – a application of on certain date set a trial date, which is objected to, because there are outstanding issues of a constitutional nature, or adjourn to a date for you to bring a stay application. And the third seems to be appropriate but, Ms Kristensen, what’s wrong with a that idea ?...To adjourn to a – date for a stay application. 

Ms. Kristensen: There is no issue with that, Sir. That would move the matter…But I am in favour of scheduling a date before a French-speaking judge for the stay application in relation to these two tickets. My friend will have to comply with the Charter notice provisions for that.
The Court: …How do we find that date?
Ms. Kristensen: If my friend will attend before the clerks, …they ll be able to find a French-speaking judge, and they’ll probably want my input with respect to dates, …                                 

On January 16, 2018, although she previously informed me and the Court that l would be able to appear before a French-speaking judge, Ms. Britta Kristensen wrote :
…The Crown is no longer consenting to having either the applications or the trials heard in French, as per the Languages Act regulation. We will provide you with an interpreter through whom to make your submissions.
On March 7, 2018, I sent to Donald Padget, Britta Kristensen with copies to Crown Prosecutor Meg Jacobs and Legal Assistant Suzanne Hurley the following email: 
I confirm my availability for the three following dates: June 18, 19 & 20.

My clients are asking why they are invited to file a Charter challenge in Provincial Court while they have already filed one in Queen’s Bench and there is a Judge seized of the matter. To avoid duplicity of proceedings, they are proposing that the Queen’s Bench action be scheduled for one of the 3 dates above.

No answer has been provided to the question of my clients.
In the circumstances, we request that a bilingual Judge be designated to preside the June 18, 2018 hearing of a stay application. Judge Brown has already presided four days of arguments between the parties. As the Crown seems to want to relitigate her decision in her own Court instead of continuing the proceeding in Court of Queen’s Bench, should she be available, her experience and wisdom would be a benefit to both sides and would help to limit the litigation time needed by the parties as well as judicial resources. 
On June 18, 2018, the Defence will advocate that the Crown should have deference for the Judge seized of the matter in Queen’s Bench, and the Crown will have an occasion to explain why they estimate that, in the circumstances, a Court challenge should be filed also in Provincial Court. After making a decision, the presiding Judge might be in a position to determine whether the tactics used during the last few years in these matters by the Crown amounts to an abuse of process of the Court and, if so, what are the proper remedies to order.
Please note that, until June 14, I will be working in Toronto but, if needed, could be available for a phone conference with a Case Management Judge and the Crown. Until then, upon request, I am available to fax or email any of the documents mentioned in this letter.
Yours sincerely.
Gérard Lévesque

Barrister and Notary Public

c.c. - Assistant Chief Judge M.J. Durant 
      - Suzanne Kendall, Chief Crown Prosecutor

      - Britta Kristensen, Assistant Chief Crown Prosecutor
      - Donald Padget, Constitutional Law, Alberta Justice
      - François Paquette 
   - Xavier Mc Guire

      - Sonia Pooran

      - Huguette Beaulieu

      - Simon Morin

      - Joey Couture

      - Patrick Pelletier

      - François-Pierre Marquis 
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