Summary prepared by Élie Ducharme of the decision and brief reasons by Justice Sosna on the motion brought by Agnes Whitfield to have the file transferred to Kingston, October 21 2011. 
Justice Sosna : 

This motion was brought by Dr. Agnes Jane Whitfield, asking to transfer the file to Kingston. 

The trial has been set on the list for Nov. 14, 2011. 

Justice Sosna reads the endorsement of Justice O’Connell of the civil pre-trial on April 4, 2011. He says the endorsement speaks for itself. 

Dr. Whitfield brought a supplementary or another application for the same reasons as the request on April 4th. A trial in French, or a bilingual trial. 

Counsel for the applicant has impressed upon me the importance of bilingual rights. 

These proceedings have been lingering for some 10 years, it has been going on a long time. 

Justice O’Connell did grant an out of town judge. 
There was a dispute between counsel regarding the appeal issue, whether the applicant should have sought to appeal the decision of Justice O’Connell rather than bring this motion. Given the judgement I am about to render I do not have to pronounce myself on this, but for future proceedings I think an appeal would have been more appropriate. 

The applicant submits that she has historical rights, she submits that her witnesses should be able to give their testimony in French, they should be heard directly in French. She submits that being heard other than directly lessens the accuracy of trial. 

I use my discretion to make this ruling : 

1) The order of Justice O’Connell speaks for itself, if I were to permit this motion it would be going behind this order, I do not want to go behind this order. I find there was no error in his judgement. 

2) However, even if I were inclined [to go behind the judgement], which I am not, the right of a person to speak in French at trial is fundamental. 

In Regina v. Beaulac : 

[Reads para. 23] – I agree

[Reads para. 25] – The submissions of the applicant adress this 

[Reads para. 41] – The applicant makes this same submission

Civil cases are not less significant than criminal cases, but the fact is that in a criminal case a person’s freedom is at stake. The right to freedom is very important. 

[Reads the last highlighted paragraph of Beaulac. ]... provided that the application is timely. 

In this case the application is not timely. This matter has been long and tortuous. The application was not brought until the 11th hour. I reviewed the reasons which explain this, that Dr. Whitfield did not know, but Dr. Whitfield never raised the issue. The applicant has not exerciced her procedural safeguards, she has not tried to be protected by constitutional safeguards. 

The applicant submits that there are trial dates available (in Kingston) in 2012, I cannot accept this. At best I think the staff may have said that they could be added to the list in 2012. 

The respondent has not met the burden she had to meet. 

[Judge Sosnas reviews caselaw dealing with transfer of files to other regions and the test]

I have great difficulty regarding the evidence from Dr. Whitfield that she wanted to call her witnesses – which did not seem all that relevant – in French. I draw the inference that this is a stalling tactic. 

For these reasons and other reasons submitted by the respondent the motion is dismissed. 

On the issue of costs :
The judge raised the issue that all of the witnesses to be called by Dr. Whitfield may not have evidence that could be relevant.

Costs were ordered in the cause (to be paid to the Defendant should he succeed at trial). 
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