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PART I - OVERVIEW AND FACTS 
 
Overview 
 

1. At issue in the appeal before this Honourable Court is an order for advance costs 

awarded to the Respondent in the longest language rights case in the history of 

Canada, a case described by the trial judge as “without precedent”. 

 

2. Without the award for advance costs, the language issues of public importance 

raised in this case could not have been properly argued and resolved by the courts. 

Canadian society as a whole has an interest in there being a final determination 

regarding the constitutional status of French in western Canada and the extent of the 

language obligations of the province of Alberta. The fact that these questions have been 

raised in the context of quasi-criminal proceedings should not mean that they remain 

unanswered. 

 

3. The Commissioner of Official Languages [Intervener] submits that the linguistic 

nature of the issues to be resolved in a case constitutes an indication that it would be in 

the interests of justice to award advance costs in cases that otherwise meet the criteria 

set out in British Columbia (Minister of Forests) v. Okanagan Indian Band [Okanagan] and Little 

Sisters Book and Art Emporium v. Canada (Commissioner of Customs and Revenue) [Little 

Sisters]. 
- British Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371 
- Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and 
Revenue), [2007] 1 S.C.R. 38 

 
 
Facts 
4. The legal argument submitted by the Commissioner of Official Languages of 

Canada [Intervener] is based on the facts as set out by the Respondent.  
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PART II - QUESTIONS IN ISSUE 
 
5. The legal argument submitted by the Intervener relates solely to the last two 

issues raised by the Appellant (see questions (3) and (4) in the appellant’s factum). 

More specifically:  

 

(a) Are the Okanagan and Little Sisters criteria met in this case? 

 

The Intervener submits that the constitutional arguments raised by 

the Respondent are questions of public importance that transcend 

the Respondent’s individual interests and have not previously been 

resolved by the courts. 

 

(b) Is the test set out in Okanagan and refined in Little Sisters adequate to 

address applications for funding in the context of regulatory offences? 

 

i.  The Commissioner submits that the analysis and application of the 

criteria set out in Okanagan and Little Sisters must be guided by 

the nature and importance of the issues raised and not the nature 

of the legal framework in which they are raised. Such an approach 

militates an affirmative answer. 

ii. The Intervener further submits that the linguistic nature of the 

issues to be resolved is an additional factor that the courts must 

take into account when determining whether a case is sufficiently 

special that it would be contrary to the interests of justice to deny 

an application for advance costs. 



  
FACTUM OF THE INTERVENER, 
COMMISSIONER OF OFFICIAL LANGUAGES FOR CANADA Statement of Argument 

3 

 
PART III - STATEMENT OF ARGUMENT 
 

6. By characterizing the Respondent’s case as a mere challenge to a ticket issued 

under a provincial statute, the Appellant is asking this Court to disregard the language 

rights component,  as well as the public and constitutional importance of the 

Respondent’s case. The Intervener urges this Court, in its consideration of this appeal, 

not to lose sight of the real nature and scope of the underlying case, which is a 

constitutional language rights case that is “without precedent”. 
- R. v. Caron, 2008 ABPC 232 at para 42, Book of Authorities of the Respondent, tab 12 at 
185 

 

7. The lower courts ensured that the criteria set out in Okanagan and refined in Little 

Sisters were met. More specifically, they concluded that the Respondent had met the 

impecuniosity criterion and had established that his claim was prima facie meritorious. 

The Intervener, as the federal official languages ombudsman, will instead address the 

public importance of the Respondent’s case.  

 

Public importance: the third criterion has been met 

 

8. Among the conditions to be met, an individual or group seeking an advance costs 

award must demonstrate that the issues raised (i) transcend the individual interests of 

the particular litigant, (ii) are of public importance, and (iii) have not previously been 

resolved by the courts.  
- British Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371 at 

para. 40, Book of Authorities of the Respondent, tab 2 at 36 
 

9. In the case at hand, both the trial judge and the judge who heard the appeal on 

the merits recognized that the Respondent’s claim raises important questions that have 

never been resolved by the courts and that are different from the questions disposed of 

in R. v. Mercure. 
- R. v. Mercure, [1988] 1 S.C.R. 234, Book of Authorities of the Intervener, tab 11; R. v. 

Caron, 2008 ABPC 232 at para. 30-42, Book of Authorities of the Respondent, tab 12 
at 182-185; R. v. Caron, 2009 ABQB 745 at para. 143, Book of Authorities of the 
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Respondent, tab 13 at 193; see also R. v. Caron, 2006 ABPC 278 at para. 154, Book 
of Authorities of the Intervener, tab 10 

 

10. The lower courts were also unanimous in concluding that the questions raised in 

this case transcend the Respondent’s individual interests. 
- R. v. Caron, 2006 ABPC 278 at para. 154, Book of Authorities of the Intervener, tab 10; 
R. v. Caron, 2007 ABQB 632 at para. 37, Appellant’s Record at 124-125; R. v. Caron, 
2007 ABBR 262 at para. 120, Appelant Record at 93; R. v. Caron, 2009 ABCA 34 at para. 
59-60, Appellant’s Record at 170-171 

 

11. The defense raised by the Respondent calls on the courts to rule on the 

constitutional status of the French language throughout the territory that corresponds to 

the former Rupert’s Land.  

 

12. The issues advanced by the Respondent mean that the courts have been asked 

to interpret, for the first time in the context of language rights,  the Royal Proclamation of 

1869, the Order of 1870, as well as the Addresses to the Queen made by Parliament in 

1867 and 1869 regarding the annexation of Rupert’s Land. As such, the courts must 

rule on the effect of those documents and determine the nature and scope of the 

resulting language rights. More specifically, the courts are asked to review the historical 

evidence that preceded the annexation of Rupert’s Land to Canada in order to ascertain 

whether the residents of Rupert’s Land were granted constitutional language rights that 

subsist today in Alberta.  
- R. v. Caron, 2009 ABQB 245 at para. 145, Book of Authorities of the Respondent, tab 13 
at 193 

 

13. Canadian society as a whole has an interest in the issues raised in this case being 

properly argued and resolved by the courts. This would provide a final determination as 

to the constitutional status of the French language in western Canada, and accordingly, 

the extent of the province of Alberta’s obligations.  

 

14. Although the final outcome of this case will certainly have an impact on the charge 

brought against the Respondent, the effect of an eventual judgment in this case will, 
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more importantly, have an impact on the language rights of the public and francophone 

communities in the provinces of Alberta and Saskatchewan.   

 

15. In Alberta, any recognition of constitutional language rights having to do with 

legislative and judicial bilingualism would have a positive impact on the identity of the 

Franco-Albertan community, both within Albertan and Canadian society, and would help 

strengthen the vitality of that community. The members of that community would 

henceforth enjoy recognized collective rights, but would just as equally benefit from the 

sociological effects of the recognition of their language rights, allowing past injustices to 

be rectified: 
The actions of government not only have a determining role on the life experience and 
perceptions of the members of a language group but also on the very legitimacy of the 
group’s language. A language that is not used in the public domain of society is 
perceived as being illegitimate, that is, as having no recognition within the society. […] 
The more that government action makes a language visible and vital, the greater the 
recognition of the legitimacy of the language, and the more the members of the 
language group perceive their group as having a strong vitality. 

 
 - Fédération franco-ténoise v. Attorney General of Canada, 2006 NWTSC 20 at para. 600, 

Book of Authorities of the Intervener, tab 6 
 

See also Will Kymlicka, “Multicultural Citizenship: a liberal theory of minority rights”, New 
York, Oxford University Press, 1995 (Book of Authorities of the Intervener, tab 16) as 
well as the study entitled “Vitality Indicators for Official Language Minority Communities 
3: Three Francophone Communities in Western Canada”, Office of the Commissioner of 
Official Languages, 2010 at IX (Book of Authorities of the Intervener, tab 15) 

 

16. The Respondent’s constitutional challenge raises novel issues of public 

importance that transcend his individual interests. Considering that this case satisfies all 

of the criteria set out in Okanagan, the Intervener submits that it is in the interests of 

justice for this case to proceed on its course through the various levels of court, 

including the court of last resort. 
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The contextual analysis must take into account the language rights component of a 
case 
 

17. In Little Sisters, this Court stated that, in addition to the three criteria set out in 

Okanagan, “[t]he discretion enjoyed by the court affords it an opportunity to consider all 

relevant factors that arise on the facts.” A court is asked to undertake this broader 

analysis in order to decide, “with a view to all the circumstances, whether the case is 

sufficiently special that it would be contrary to the interests of justice to deny the 

advance costs application”. 

- Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and 
Revenue), [2007] 1 S.C.R. 38 at para. 37, Book of Authorities of the Respondent, tab 7 at 
84-85 

 

18. The Intervener submits that when the courts conduct this broader analysis, the 

existence of a claim seeking the recognition of language rights, raised in the context of 

a case that otherwise meets the three criteria set out in Okanagan, is in itself an 

important additional indication that it would be consistent with the interests of justice to 

award advance costs.  

 

19. Language rights hold a special place in our constitutional structure. They are 

rights that are designed to remedy past injustices so that substantive equality between 

the official languages can be achieved. However, governments are not always 

prepared, or do not always wish, to recognize the full extent of their obligations and take 

measures to ensure they are given concrete effect. In those cases, one of the few 

effective methods available to members of official language minority communities 

seeking recognition of their individual or collective language rights is to take legal action 

before the courts.  
Reference re Secession of Quebec, [1998] 2 S.C.R. 217 at para. 81, Book of Authorities of 
the Intervener, tab 13; 
Mahe v. Alberta, [1990] 1 S.C.R. 342 at 26 and 35-36, Book of Authorities of the 
Intervener, tab 13 
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20. Canada’s legal history demonstrates the necessity for official language minority 

communities to take legal action in order to have their language rights recognized and 

to be able to fully enjoy those rights. 
- See, inter alia, Mahe v. Alberta, [1990] 1 S.C.R. 342, Book of Authorities of the 

Intervener, tab 7; Arsenault-Cameron v. Prince Edward Island, [2000] 1 S.C.R. 3, Book 
of Authorities of the Intervener, tab 1; Doucet-Boudreau v. Nova Scotia (Minister of 
Education), [2003] 3 S.C.R. 3, Book of Authorities of the Intervener, tab 5; DesRochers 
v. Canada (Industry), [2009] 1 S.C.R. 194, Book of Authorities of the Intervener, tab 3 

 

21. Such being the case, having recourse to the courts is only possible if the financial 

resources are available, since the costs associated with preparing, initiating and 

conducting constitutional litigation are exorbitant. 

 

22. The cost of litigation seeking the recognition of language rights are extremely 

imposing on official language minority communities, who sometimes have a very limited 

capacity to conduct lengthy and necessarily costly and complex litigation. For this 

reason, the Intervener submits that judges must be able to exercise their discretionary 

power to allow these communities to seek the recognition of their language rights before 

the courts in those exceptional cases that satisfy the criteria set out in Okanagan. 

 

23. This Honourable Court has recognized that advance costs orders are not intended 

to resolve all access to justice difficulties, nor are they intended to supplement any of 

the other programs designed to assist various groups in taking legal action. However, 

the existence of a funding program for language rights litigation (the Language Rights 

Support Program) should not mean, in itself, that advance costs orders should not be 

awarded in litigation of this nature. 
- Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and 
Revenue), [2007] 1 S.C.R. 38 at para. 5, Book of Authorities of the Intervener, tab 8 

 

24. In fact, the Intervener submits that the existence of a funding program for 

language rights litigation illustrates the special status and importance of those rights, 

and also demonstrates the need to counter the inequality that frequently exists between 

the resources available to the parties involved in this type of litigation. 
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25. Whenever a court assesses an application for advance costs, it must have regard 

to all of the circumstances. This analysis must include an assessment of the potential or 

real cost of a case seeking the recognition of language rights, the complexity of the 

language issues raised, the volume and nature of the evidence to be presented and the 

extent to which the resources available to the members of official language minority 

communities differ from those of the government opposing them. In many cases, the 

funding offered by the existing program may be sufficient. However, in exceptional 

cases, advanced costs could be necessary in light of the circumstances. 

 

The analysis must be guided by the nature and importance of the issues 

 

26. Legal advancements, in official languages matters or in other areas, occur in all 

sorts of cases, be they civil, criminal or quasi-criminal.  

 

27. The Intervener submits that the analysis and application of the criteria set out in 

Okanagan should be guided by the nature and importance of the issues raised and not 

the nature of the legal framework in which they are raised.   

 

28. Advance costs are intended to ensure that the justice system operates fairly and 

effectively.  

 

29. To achieve this goal, this Honourable Court has set out very stringent criteria that 

must be met in order for advance costs to be awarded, and only in circumstances 

described as “rare and exceptional”. In doing so, this Court has in no way suggested 

that advance costs awards are available only in civil cases.  

See, for example, R. v. Caron 2007 ABQB 262 at para. 129, in which Marceau J. 
concluded that criminal and quasi-criminal cases are not necessarily excluded from 
the application of the principles set out in Okanagan, Appellant’s Record at 95 
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30. Each case, whether civil or quasi-criminal in nature, must be considered on its 

merits and must be weighed seriously to determine whether, having regard to all of the 

circumstances, it would be contrary to the interests of justice to deny the advance costs 

award.  
- Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and 
Revenue), [2007] 1 S.C.R. 38 at para. 35, Book of Authorities of the Intervener, tab 8 

 

31. Important questions of public interest that merit determination by the courts are 

sometimes raised in quasi-criminal cases. Language rights case law includes numerous 

examples of legal advancements that have resulted from quasi-criminal cases in which 

the true issue to be resolved was not the guilt or innocence of the individual, but rather 

the constitutionality of provincial statutes. 
- Attorney General of Manitoba v. Forest, [1979] 2 S.C.R. 1032, Book of Authorities of 
the Intervener, tab 9; R. v. Mercure, [1988] 1 S.C.R. 234, Book of Authorities of the 
Intervener, tab 11, Bilodeau v. A.G. (Manitoba), [1986] 1 S.C.R. 449, Book of 
Authorities of the Intervener, tab 2 

 

32. Furthermore, many of the advancements that have occurred in language rights 

can be attributed to individuals who have invoqued their language rights as a defense to 

a ticket that they had been issued.  
- In addition to the cases listed in the preceding paragraph, see: Société des Acadiens et 
Acadiennes du Nouveau-Brunswick Inc. v. Canada, [2008] 1 S.C.R. 383, Book of 
Authorities of the Intervener, tab 14; Doucet v. Canada, [2005] 1 F.C.R. 671, Book of 
Authorities of the Intervener, tab 5 and R. v. Rémillard (R.) et al., 2009 MBCA 112, 
Book of Authorities of the Intervener, tab 12 

 

33. It is just as important, and just as much in the interests of justice, that language 

issues of public interest raised in a quasi-criminal proceeding be properly argued and 

resolved by the courts where, without the award for advanced costs, a party would be 

unable to submit those issues to the court. The nature of the legal framework or context 

in which the issues have been raised should not mean that they remain unresolved. 
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PART IV. SUBMISSIONS ON COSTS 
 

34. The Intervener, the Commissioner of Official Languages for Canada, makes no 

submission as to costs. 

 

PART V. ORDER SOUGHT 
 

35. The Intervener asks that this Court dismiss the Appellant’s appeal. The 

Intervener further seeks leave to present oral argument at the hearing of this case. 

 
 
 

RESPECTFULLY SUBMITTED AT OTTAWA, this 30th day of March, 2010 
 
 
 
 
 
 
________________________________ 
Amélie Lavictoire 
Kevin Shaar 
Counsel for the Intervener 
Commissioner of Official Languages 
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